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As if it wasn’t hard enough trying to displace the internal combustion engine as the motive force of the automobile, then this happens.
First the plug-in hybrid Chevy Volt’s battery starts catching fire. Then battery-maker Ener1 files for bankruptcy protection. Last
Thursday, the electric vehicle arena acknowledged more bad news. Fisker Automotive, maker of the electric sport coupe Karma and
promisor of the Nina, issued a press release following a set of disquieting reports from various outlets. The sour news: “As a
prudent business measure, project Nina has been temporarily put on hold until financing, either from the DOE or elsewhere, can be
secured.”

Fisker is the high end of electric vehicles. Its “plug-in extended range” Karma sedan seats four and retails between $96,000 and
$109,000. It can do 0-60 in 7.9 seconds in full electric (Stealth) mode (the plug-in part). But turn on its gasoline engine, which turns
its electric generator, and you're down to 5.9 seconds (Sport Mode) (the extended range part). Motor Trend calls it “a sweetheart
to hustle.”

Nina is (was?) the more consumer-friendly version of a Fisker. It is to be (according to reports) a compact or midsize sedan, priced
in the $40,000 range (after the $7,500 federal tax credit). Itis to be built in a refurbished GM plant in Delaware, which Fisker bought
out of GM's bankruptcy in 2009. Predicted production levels were 100,000 vehicles per year. That goal is currently not realizable.

Fisker has raised a lot of money. Besides over $850 million in private financing, in 2009 “Fisker Automotive closed a

$529 miillion loan arrangement  under the Department of Energy’s Advanced Technology Vehicles Manufacturing Loan Program
for the development and production of two lines of plug-in hybrid electric vehicles. The project is expected to create about 2,000 jobs
in Wilmington, Delaware.” Times change. In May, after providing $193 million to Fisker, DOE stopped lending because various
milestones in Karma sales and production had been missed. Or as Fisker put it in its recent press release: “In May 2011 Fisker
Automotive opted to stop taking reimbursements from the DOE while the company entered negotiations to implement more realistic
and achievable milestones.”

Fisker's financial difficulties are not being kept secret. The tip of the proverbial litigation iceberg made its appearance earlier this
month in the form of a lawsuit filed in California Superior Court: Wray v. Fisker Automotive Holdings et al. (Complaint attached
below.) In the suit Mr. Wray, an investor in Fisker and various Fisker investment entities, claims he was deceived into buying Fisker
securities because he was unaware that a subsequent "pay to play" offering could require him to increase his investment or lose the
beneficial position he had procured by virtue of his earlier contributions.

Mr. Wray put over $200,000 into Fisker. In return he received preferred stock with various benefits such as "conversion price
discounts", "anti-dilution protection", and "liquidation preferences." While risks of investing were disclosed, nowhere, it is alleged,

did the offering memoranda inform Daniel Wray, or any other investor, that if he did not participate in future forced financing
of Fisker, as Fisker and Advanced Equities [the broker/dealer] dictated, he would suffer a significant dilution of all of his earlier
investments; conversion of the convertible preferred stock to common stock loss of all the rights, preferences and privileges that
his ownership of preferred stock conferred, including liquidation preference, anti-dilution protection and initial public offering
discounts/special conversion rights. Complaint §] 26.

But on January 18, 2012 the broker/dealer wrote Mr. Wray (and presumably others) seeking money: "Due to Fisker's urgent need for
equity capital, the Financing now contains a "pay to play" provision that requires all holders [of certain securities] to purchase Series
D-1 Preferred Stock in an amount equal to at least 40% of such holder's aggregate dollar amount invested ...". Id. §28. Mr. Wray
had slightly over $200,000 invested, and was now on the hook for another $83,922.32. In his complaint, Mr. Wray alleges breach of
fiduciary duty, fraud, negligent misrepresentation, and various violations of the California Corporations and Business & Professions
Codes, among other things.

The greencarreports blog did a little investigating and is not overly sanguine about Mr. Wray’s chances on the merits. We look at
it from a different perspective. We are not privy to Mr. Wray's thinking but his suit may be an astute way to buy time before
committing to the next $80,000. If the DOE funding hurdles are cleared, or private sources come through, then the investment,
particularly for one in preferred status, may be particularly fruitful. And if the big money is not forthcoming, then throwing good
money after bad might be avoided. In that case, Mr. Wray might not find himself alone on the tip of the iceberg any longer either.

20120207 Complaint, Wray v. Fisker Automotive Holdings, Inc..pdf (707.64 kb)

Be the first to rate this post

Climate Change | Green Marketing | Solar Energy
Tags: Fisker, electric car, hybrid, plug-in, Karma, Nina, Wray v. Fisker, DOE, loan guarantee
Share | Permalink | Comments (0)

Related posts

Good COP, Bad COP - Durban and the Future of a Climate Change Treaty
Durban, South Africa. Home to the Shark Tank (where Kwazulu-Natal's rugby team, the Sharks, pl...

A Cell Phone EMF Ordinance in San Francisco - Bad Precedent for the Smart Grid
In a setback for cell phone providers, San Francisco is likely to become the first city in America t...

Climate Change Litigation: The Second Wave - Our Children's Trust Goes to Washington

http://climatelawyers.com/post/2012/02/21/Bad-Karma-for-Fisker- Autom...

resented by

McCARTER
&ENGLISH

ATTORMEYS AT L

OUR CLIENTS DO TH

Wi

Home Subscribe Login

was chosen as on
the top 50 Blogs for
Environmental Law &

Environmental Law
& Climate Change
Community

Climate Change

Community of 2011,

Search n

[71 Include Comments field

McCARTER & ENGLISH CLIMATE
CHANGE AND RENEWABLE ENERGY
PRACTICE GROUP

The business case for the development of
renewable energy projects, from biodiesel and
ethanol to wind, solar, and distributed generation,
is more compelling than ever as tax and regulatory
incentives combine to attract investments.
Emerging issues in environmental law and
increasingly recognized principles of corporate
social responsibility are encouraging public
companies to voluntarily reduce greenhouse gas
emissions, install clean energy alternatives, and
invest overseas in projects under the Kyoto
Protocol to respond to climate change concerns.

Click here for more information and a list of our
group members.

SUBSCRIBE

Get notified when a new post is published.

Enter your e-mail

Mably me

RECENT POSTS

Bad Karma For Fisker Automotive: Of Loans
And Lawsuits

Aronow V. Minnesota Is Dismissed: Public
Trust Doctrine Not Extended To The
Atmosphere In Minnesota

Blow The Man Down. US Offshore Wind Farm
Leasing Takes A Big Step Forward

Just When You Thought It Was Over,
Rehearing Is Granted In Steadfast V. AES

The Maryland Court Of Appeals Looks At
Models And Likes What It Sees - People's
Insurance Counsel Division V. Allstate
Insurance Co.: Affirmed

2/26/2012 8:02 PM




Bad Karma for Fisker Automotive: Of Loans and Lawsuits http://climatelawyers.com/post/2012/02/21/Bad-Karma-for-Fisker- Autom...

2000 years ago all roads led to Rome. Nowadays, as Our Children’s Trust recently found o...
CATEGORY LIST

£ carbon Dioxide (20)
[ carbon Emissions (14)

Add comment

Name* EJ Climate Change (56)
E-mail* EJ Climate Change Effects (11)
Company* £ Climate Change Litigation (22)

EJ Flood Insurance (5)
Captcha* EJ Green Buildings (3)
£ Green Marketing (4)

b11][u][quote [ Greenhouse Gases (1)

Comment  Preview £ Insurance (18)

EJ Legislation (14)

3 Regulation (19)

£ Renewable Energy (18)
B Renewable Energy - Wind Energy (3)
(3] Rising Sea Levels (1)
£ Solar Energy (9)

B Supreme Court (9)

3 sustainability (5)

£ utilties (2)

EJ weather (19)

£ Year In Review (3)

1 1 agree to the Terms and Conditions
Notify me when new comments are added

Eawa o
MONTH LIST

© 2012 McCarter & English, LLP. All Rights Reserved. disclaimer
2012

February
January
2011
2010
2009
2008

RESOURCES
McCarter & English

2 of2 2/26/2012 8:02 PM



