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The United States patent system is in freefall.  U.S. patents have become effectively useless 

to the very entities they were created to help: independent inventors and patent-based startups.  

Patents can no longer be reasonably defended by small entities.  It is an unfortunate economic fact 

that a patent that cannot be defended cannot attract investment.  With stagnant investment into 

startups, our primary job creation engine has become stagnant. 

Amazon, Apple, Google and Microsoft, the four largest multinational corporations by 

market capitalizationi, along with dozens of other multinational corporations that benefit from 

weak patent protection, have sustained a multi-decade attack on inventors and startups through 

massive public relations campaigns, totaling hundreds of millions of dollars, that have 

manufactured the narrative of the so-called patent troll while filling political coffers in Washington.   

Just in the past decade, the patent system has been turned on its head. Inventors have 

become villains simply because they assert their patent rights against companies that steal their 

inventions.  This theme suggests that our national innovation ecosystem is somehow fostered by 

the theft of patented technologies. Speed and market power cover up multinational theft of core 

property rights belonging to startups and inventors. False statistics and analyses, paid for by 

multinational infringers, shore up this huge lie.ii  Infringing multinational corporations, who only 

a few short years ago were considered patent thieves, are today successfully portraying themselves 

as our innovators. Those same multinationals that created this “patent troll” narrative engaged 

high-powered lobbyists and public relations firms to hijack the airwaves with loud attacks on 

inventors, thus driving over a decade of continuous patent reform.iii This highly vocal concoction 

of myth, media and money has silenced all other voices.   

It is independent inventors, startups, research labs and universities that suffer the brunt of 

patent reform damage.iv  Most inventors lack a means of voicing their objections due to lack of 

organization, funding, knowledge, relationships or experience. For most, the damage remains 

unknown until they attempt to either commercialize or license their inventions, and then find it 

impossible to protect their invention in the market it created. Worse, if they defend their patented 
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invention, they will burn millions of dollars and are often forced to forfeit the patents for lack of 

resources.  Thus, lawmakers and courts do not hear their objections and continue with more and 

more damaging reforms.   

In response to this rampaging campaign that effectively silenced dissent, the 

“…government has changed rules and laws in prior art scope, invention priority, injunction 

conditions, litigation venue, patent construction, error correction, enabling disclosure 

requirements, expanded mental step doctrine, abstract idea doctrine, invalidation procedures etc. 

to make sure that patent applicants will not get patents, patent applications will be denied, granted 

patents will be invalidated, survived patents cannot be enforced, patents in suit will get less or no 

damages, and patent owners are thrown out of court or rewarded with liabilities.”v  Virtually 

every long-standing construct of patent law has been changed to negatively affect inventors. 

 

CHINA BENEFITS FROM THE 
DECLINE OF U.S. PATENT SYSTEM 

We live in a global economy so actions 

taken here have counteracting actions abroad. 

China watched as we weakened our patent system 

and responded by strengthening theirs. vi  The 

America Invents Act was made law in 2011, which 

dramatically weakened patent protection for 

inventors. Not so coincidentally, China began 

strengthening its patent system the same year.vii  

By 2015, nearly twice as many patents were filed 

in China (1,101,864) than in the U.S (589,410).viii  

Venture capital is fleeing to China as a result.ix  In 

the U.S., the number of angel and seed stage 

funding rounds dropped 62 percent in the first quarter of 2017.x  U.S. startups are now at a 40-year 

low.xi  Not surprisingly, “In 2015, about 12,000 new companies were founded each day in China 

and the number of newly registered companies grew to 4.4 million with a growth rate of 21.6% 

year-on-year.”xii   

Clearly, venture capital, startups, new technologies and jobs are moving to China as China 

continues to strengthen their patent system. In July 2017, China’s President Xi Jinping said, 

“Wrongdoing should be punished more severely so that IP infringers will pay a heavy price.”xiii  

Certainly, China sees that its strengthened patent system attracts more investment and startups.  

On our side of the Pacific, for the first time in American history, more U.S. companies are going 

out of business than are starting up.xiv  We are killing the very engine that made the United States 

the greatest economic power in history.xv   

The effect of weakening the protection of a property rights is to crash its value based on 

public sales and licenses.xvi In the last three years, the gross value of patent sales is down 83 percent, 
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the number of patents sold is down nearly 50 percent, and the average price per patent is down 

about 55 percent.xvii New patent suits have dropped by as much as 40 percent in one year.xviii Most 

of that drop is in software inventions,xix a very important American industry that feeds innovation 

in every other industry, and an industry critical to our economic and national security.xx 

We are on the cusp of a substantial economic shock. To remain compliant with the 

Sarbanes-Oxley Act, public companies are required to adjust the value of patent assets held on 

their books to the current fractional values.xxi Collectively, these companies may be forced to write 

down trillions of dollars in patent assets from their books.xxii Asset write-downs on this scale have 

the potential to crash the economy and send the U.S. economy into recession.   

While the loss of economic growth and job creation is bad enough, the loss of our 

technological lead will prove devastating to our national security.  Entire new fields of technology 

are now controlled by Chinese firms.xxiii This will soon bring a national security disaster as the 

U.S. is forced to purchase technologies critical to our infrastructure and national defense 

from an increasingly powerful China. 

 

THE MYTH OF “PATENT TROLLS” 

Some characterize patent trolls as rich investors who hijackxxiv patents from inventors. 

Then, while providing no societal value, these patent trolls are viewed as extorting billions of 

dollars from small businesses and threatening R&D-related value creation based on the patent.xxv 
xxvi  Others describe patent trolls as lying in wait for the market to develop on an invention, and 

then sneaking up and attacking unsuspecting infringers.xxvii  Some even allege that patent trolls 

actually invent new technologies themselves and then they patent it.xxviii   

Except for the last curious characterization, the figures supporting these myths are 

erroneous and not backed by fact. Recently, The Wall Street Journal exposed Google as paying 

seemingly credible academic institutions to produce fake reports. xxix   In other reporting, the 

underlying data, and the conclusions based on that data, come from biased sources with vested 

interests in a weak patent system. xxx  xxxi  Often, the underlying data is secreted, making it 

impossible to corroborate.xxxii  For example, one widely publicized report attacking the quality of 

patents owned by patent trolls states that approximately 90 percent of cases brought by them lose 

when brought to court.xxxiii This report is highly disputed with contrary evidence showing virtually 

no difference between patent troll-owned patents and all others.xxxiv Another report by Boston 

University attacking the societal cost of patent trolls states that the “direct accrued costs” of patent 

trolls was $29 billion in 2011 and that this is somehow a bad thing.xxxv  This report is frequently 

cited despite that the “direct accrued cost” actually represents perfectly legitimate and often 

voluntary licenses paid to patent holders for the use of their patented technologies.xxxvi  In another 

widely used and misleading report, the number of lawsuits filed by so-called “patent trolls” has 

tripled from 29 percent to 62 percent since 2011.xxxvii  The actual increase is near zero; the cited 

numerical increase is a direct result of rule changes in the AIA, which forced suits against multiple 

infringers to be filed separately.xxxviii  In other words, the AIA forced the most compelling statistic 
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supporting anti-troll legislation, i.e, case count, to move significantly up, thereby creating a false 

basis supporting a new round of anti-troll legislation.  

Notably, reports where the underlying data is made publicly available contradict the reports 

where data is secreted.  The truth is, even if there is a real problem with a few people abusing the 

system, the economic impact is far lower than claimed and is no different than has been the case 

for over 200 years.xxxix The risk associated with such misconceptions is that the proposed cure may 

be worse than the disease or may even kill the patient.xl 

As recently as July 13, 2017, Julie Samuels of Google-funded Engine Advocacy testified 

under oath, “It has been estimated that patent trolls cost the U.S. economy at least $29 billion per 

year.” xli As noted above, this is the Boston University School of Law report by professors 

James Bessen and Michael Meurerxlii that has been widely debunked as fake research likely 

paid for by Google. The danger is that a falsehood repeated enough times will become a credible 

perception of truth, as seems to have become the case.  

It is ironic that the definitions used to describe patent trolls actually describe 

individual inventors, universities, small patent-based businesses, practicing companies and 

other legitimate patent holders who legally, and rightfully, enforce their hard-earned patent 

rights.xliii xliv xlv xlvi xlvii xlviii xlix 

 

WEAKENED PATENT PROTECTION IS KILLING INNOVATION 

Anti-troll legislation, court decisions and administrative rule-making that target perceived 

bad actors have, in fact, damaged the U.S. patent system in general and have fully disabled it for 

individual inventors and small businesses, the very people the U.S. patent system purports to help. 

Curiously, large multinational corporations are still able to enforce their patents against small 

entities. (Some have cynically observed that perhaps the unintended consequences are intended.) 

A report of the period immediately following Alice Corp v. CLS Bank showed a 28 percent 

drop in patent lawsuits compared to the same period in 2013 (July 1 to October 31).l Other research 

reported as much as a 40 percent drop in patent lawsuits since 2013.li   

This drop hits hardest in two critical areas.  First, 88 percent of that decrease is attributed 

to non-practicing entities (NPE), or so-called patent trolls,lii defined as patent holders who do not 

commercialize an invention, but instead license the invention to others who commercialize it.  

While this definition encompasses individual inventors, patent-based startups, research labs and 

universities, it also encompasses entities that acquire patents and enforce them —- NPEs.  NPEs 

make up the secondary market for patent assets and are a critical part of the patent economy.  

Inventors often sell their patents directly to NPEs so they can continue inventing. This is a critical 

outlet because few inventors are startup executives who can effectively commercialize an 

invention either due to personal disposition or personal desire. Those inventors who wish to 

commercialize the invention can collateralize patents to attract investment and commercialize the 

invention. If the company fails, investors often take control of the collateralized patents and either 



5 | P a g e  

 

become an NPE and enforce the patents, or they sell the patents to an NPE to return their initial 

investment and go on investing in other startups.   

This secondary market of investors and NPEs is critical to a healthy patent system and 

critical to the capitalization of startups that bring the next big technology to market, thus driving 

our economy and creating jobs.  While NPEs are the target of multinational patent reforms, 

damaging NPEs not only harms inventors and startups, but it also harms the economy overall and 

U.S. job creation. 

Second, the number of software patent lawsuits filed was down 42 percent in the period 

from July 1 to October 31 of 2014 compared with the same period in 2013.liii  The drop in lawsuits 

directly affects software patents more than any other technology.  At the same time, software 

inventions are used nearly everywhere, from personal computers to household appliances, from 

consumer electronics to tennis shoes and even the buttons on shirts.  Since 2011, software related 

inventions accounted for over 50 percent of all U.S. patents issued.liv  Software is a primary 

area of innovation simply because it is an essential element relevant to nearly everything made 

today, regardless of whether that software innovation is the actual product or is manifested in an 

enhancement to a product.  When a product does not use software directly, it is software that 

controls how the product is engineered, manufactured, distributed, financed, marketed, sold and 

serviced. The software industry created 3.65 million U.S. jobs and contributed $526 billion to U.S. 

GDP in 2012, and it is growing at 50 percent. lv Software is one of the greatest American 

industries and one where, as it stands today, America leads the rest of the world.   

Despite the importance of software to our economy, software patenting is the target of 

multinational “patent reform” lobbying.  These reforms are aimed at preventing creative 

individuals and small software 

startups from beating the 

industry tech giants to the 

punch. Large tech corporations 

have strong financial resources, 

large numbers of programmers, 

market dominance and a sticky 

customer base. Inventors have 

none of these advantages. Yet, 

while large tech corporations 

have successfully silenced 

inventors and tilted patent law in 

their favor with hundreds of 

millions of dollars of political 

spending in the last decade, lvi 

they are still not satisfied and 

seek further reform.   
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While the graph above ends in 2012, the trend of tech multinational tech corporations 

pouring money into Washington continues.lvii   

Software innovation will likely continue for decades and may never end.  However, if 

American software inventors cannot protect new ideas, as has become the case today, whether the 

U.S. continues to lead the world in software or is displaced by China is highly uncertain.  In stark 

contrast to the U.S., China and the rest of the world have been strengthening their patent 

systems.lviii  These positive changes are stimulating innovation in those countries and growing their 

economies.   

The U.S., unfortunately, is 

going in the opposite direction.  We 

are weakening patent protection.  

Today, we have more companies 

going out of business than starting up 

for the first time in our history.  It is 

not surprising that since the creation of 

the patent troll myth and the corporate 

push for patent reform beginning in the 

late 1990s,lix the number of technology 

related startups in the U.S. is down 

nearly 40 percent.lx   

If we continue down this anti-patent road, the U.S. will no longer lead the world in critical 

infrastructure and military technologies.  China will. 

It is important to understand that degrading patent protection for software affects all other 

types of patents equally. Today medical related patents are damaged in the same way and to the 

same extent. In fact, some medical research companies have stopped research of key medical 

related technologies, such as Ebola treatments, in part because patented inventions cannot 

be adequately protected.lxi   

Because software in increasingly integrated in almost everything we use, it is a dangerous 

path to separate patent law related to software from patent laws related to other technologies. The 

Internet of Things (IoT) is a prime example of this separation problem. IoT is integrating virtually 

everything we use into a network you control.  Home appliances like washers, dryers, refrigerators, 

stoves, dishwashers, security systems, furnaces, air conditioning systems and televisions, and cars 

and much more (many yet to be invented) are being interconnected into systems and networks that 

can be controlled from smart phones and elsewhere.  Software at every level (e.g., operating 

systems, embedded code, applications, etc.) and of every type (e.g., GPS, wireless, phone apps, 

computer apps, etc.) are integrated with these devices. Thus software development is critical to the 

development of this new and exciting industry.  Separating software patent laws from the rest of 

patent law will destroy investment in new software technologies critical to the development of the 

IoT market and impede the development of the entire industry. 
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Congress, the administration and the courts all see that the patent system is broken.  They 

are right: It is broken—but not for the reasons they think. The facts have been hijacked by the loud, 

impermeable voices of a few moneyed multinational companies that benefit from weak patent 

rights.  Those negatively affected — the inventors and the American public — cannot get a word 

in edgewise. If our policymakers continue enacting broad, harmful changes under the 

misguided patent troll”narrative, it is all but certain that greater damage will be inflicted the 

U.S. economy, our standing in the world and to our national security.  

 

ASSAULT ON THE U.S. PATENT SYSTEM 

 Today, actions taken by all three branches of government have all but destroyed the 

effectiveness of patent protections for small entities. 

• In 2006, the Supreme Court in eBay v. MercExchange lxii  effectively eliminated the 

exclusive right of a patent. The result is that an inventor cannot exclude others from using 

their invention because an inventor must prove injunctive relief is in the public interest, an 

impossibly difficult thing to prove. Proving that the public interest is served by granting an 

injunction against an infringer effectively requires proving that denying the public of the 

infringer’s product does not deny the public access to the invention.  To accomplish this, 

the patent holder effectively must have a product on the market to replace the infringing 

product. 

But startups fail at rates of 90 percent.lxiii Often the reason is competition from large 

incumbents.lxiv Since eBay, if an incumbent believes they can capture the market and kill 

the startup, they have no fear of injunctive relief.   

When the startup fails, investors often take control of the patents and use the patents 

to recoup their investment.  When an investor evaluates a company before investing, 

patents are valued for this likelihood.  Investors estimate the value of a patent based on 

what they believe the overall market will be for the patent. This market value then leads 

them to a reasonable estimate of the value of the patent within that market. For example, if 

a patent can be projected to create a $10 million market, it can be reasonably valued at 

some percentage of that market, perhaps 3 to 5 percent of the total market, or a potential 

value of $300,000 to $500,000.  That number then helps justify the investment. 

However, this evaluation only works in a fair and free market.  If the startup fails, 

the investor does not have a product and will not be able to satisfy the public interest test 

to enjoin the infringer.  Therefore since eBay, a forced license is the only remaining remedy 

with an arbitrary value set by a court with no real world experience in the technology or 

the market.  Estimating a patent’s future value for investment at the earliest stages of 

commercialization becomes a wild guess.  It is not possible to forecast what value a court 

will place on the patent years in the future.  So establishing a value is much too risky for 
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investors, so investment must be justified under other assets.  This effect is a primary reason 

that funding for startups is falling. 

The only place in the U.S. Constitution to use the word “Right” is Article 1, Section 

8, Clause 8: “To promote the Progress of Science and useful Arts, by securing for limited 

Times to Authors and Inventors the exclusive Right to their respective Writings and 

Discoveries”.  The “exclusive Right” is the very essence of a property right, so the effect 

of eBay is to redefine a private property right as a public entitlement subject the public 

interest, much like food stamps or a driver’s license. 

The natural economic effect of eBay is to encourage potential infringers to steal the 

invention and quickly saturate the market with infringing products. eBay discourages 

settlement of infringement cases because the loss to the infringer can be delayed by 

litigation, and many small inventors cannot sustain litigation costs. It is a better business 

decision to litigate the inventor into oblivion or capitulation with an arbitrary or minimal 

settlement.  Indeed, attorneys advise their infringing clients to do exactly that.lxv   

But the most critical failure of eBay is to devalue all patent values at the earliest 

stages of commercialization, thus damaging funding to commercialize our most important 

technologies.   

• In 2011, Congress passed the America Invents Act (AIA) lxvi  and destroyed any 

Presumption of Validity by creating three procedures to invalidate issued patents in an 

administrative tribunal called the Patent Trial and Appeal Board (PTAB).lxvii Prior to AIA, 

a patent had a strong Presumption of Validity in black letter law much like any other 

property right.lxviii Only an Article III court (under the Judicial Branch of government) 

could invalidate an issued patent. This was done in an adversarial process. A showing of 

clear and convincing evidence, the highest standard in U.S. law, of a failure to meet 

statutory requirements of patentability was required. The burden to prove this failure was 

on the party seeking to invalidate the patent. Only a party to the suit could ask a court to 

invalidate the patent.  

The AIA changed all that by flipping each construct upside down. The PTAB is an 

administrative tribunal that presumes a patent invalid. A PTAB procedure is initiated by 

showing the lowest level of evidence in U.S. law, more likely than not. lxix  An 

Administrative Law Judge (ALJ), under the Executive Branch of the government, presides 

over a process to re-validate the patent under a “broadest reasonable interpretation” of the 

claims. The burden to prove again that the patent is valid is placed on the inventor.  PTAB 

turns patent law on its headlxx by treating a property right like a government entitlement 

more akin to welfare assistance. 

PTAB procedures were established with the clear purpose of increasing the 

probability that a patent will be found invalid. Today, PTAB procedures invalidate 

patents at rates more than 90 percent.lxxi There is no longer any Presumption of Validity 
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as required in 35 USC 282 in practice, and the cost of proving and reproving the patent 

valid is an enormous, and often unsurmountable, burden on the inventor.lxxii   

Just a single PTAB procedure, costing the petitioner around $20,000, can cost the 

patent holder as much as $1,050,000.lxxiii If the petition for a PTAB procedure is denied, 

about 75 percent of the cost is returned to the petitioner. PTAB procedures have no estoppel, 

and another PTAB procedure can be filed if the current PTAB procedure fails to invalidate 

the patent. Multiple PTAB procedures from multiple petitioners, often on the very prior art 

already reviewed by the USPTO during examination, are being launched one after another 

by infringers to keep the infringement case in court stayed, to drive patent holder costs to 

untenable levels, and, playing the odds, to eventually invalidate every claim.  One patent 

holder suffered 125 separate PTAB procedures against just 10 patents until all of the 

claims in all of the patents were invalidated.lxxiv   

Unlike litigation in court, PTAB litigation does not end with financial settlement or 

a license agreement. The patent holder is fighting solely to preserve the patent right.  

Therefore, investors or contingency attorneys will not help because the risk of losing is 

extraordinarily high with no hope of any payout. This leaves most patent holders with no 

access to money other than what they have themselves, so an infringer can easily drive the 

patent holder into financial ruin succeeding based on access to money alone. 

Anyone can petition for a PTAB procedure and remain anonymous. In fact, several 

new companies were founded for the sole purpose of initiating PTAB procedures against 

third party patents.lxxv Often, these companies engage in extortion-like activities asking for 

licenses that they can sell to infringing companies or a cut of future settlements in exchange 

for dropping the PTAB procedure.lxxvi lxxvii Other third parties are leveraging these PTAB 

procedures to force patent holders in settlements that pay nothing to the patent holder.lxxviii 

The same large multinational corporations who lobbied to pass the AIA, which created the 

PTAB in the first place, fund these PTAB extortion companies.lxxix In a different twist on 

PTAB abuse, the founder of Dallas-based Hayman Capital Management, L.P. challenged 

15 key drug patents to PTAB procedures. While it seems unlikely that a hedge fund would 

want to harm drug companies, short selling stock then filing PTAB procedures against key 

patents to crash the stock price could make the hedge fund millions of dollars.lxxx  

A single PTAB procedure can burn five or more years of the patent’s enforceable 

life, or about 30 percent. During the pendency of the PTAB procedure, most courts stay 

litigation until the PTAB procedure resolves, and it is not possible to start litigation against 

new infringers.lxxxi That lost time is not added back to the patent’s term—it is just lost 

altogether, thereby substantially devaluing the patent. 

The PTAB is a politically driven administrative tribunal currently invalidating over 

90 percent of the patents it evaluates.lxxxii Administrative law judges are not bound by a 

code of conductlxxxiii and their careers are advanced through a management chain leading 

to the President. The White House is by its very nature a political office, and any 
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administration can strengthen or weaken patent rights by changing PTAB rules and by 

passing down policy through chain of command to administrative law judges. Thus, every 

election brings with it the likelihood that patent rights will be made either stronger or 

weaker, and this could happen every four years.   

The PTAB grants the Executive Branch effective power over one of our country’s 

most important property rights.  As long as the PTAB exists, investment into early stage 

technologies will suffer. The very existence of the PTAB means that the value of a patent 

asset cannot be known to investors more than four years out and nobody is going to invest. 

• The AIA forced patent suits against similarly situated infringers to be filed separately. 

Independent of that, the U.S. Supreme Court in TC Heartland v. Kraft defined the term 

“reside” for the purposes of venue to mean the state where a company is incorporated.  

Now patent infringement cases must be filed in the state of the infringer. Unfortunately, 

there is no counterbalancing provision that allows a patent holder to sue an infringer where 

the patent holder resides. 

For the most significant inventions that we as a nation want invented here, those 

with the greatest commercial success that have created or significantly improved entire 

industries, particularly those in technology, there are often dozens or even hundreds of 

infringers, and these infringers often reside in a dozen or more states. In these cases where 

there are numerous infringers, TC Heartland means that patent suits should be filed in the 

state where the defendant is incorporated, so similarly situated patent infringement cases 

could end up scattered across multiple states.   

Managing this complexity and cost is prohibitive for all but a few inventions. 

Certainly, the logistics will become impossibly difficult and costs will skyrocket as each 

court will require local counsel, and the inventor, technical and damages experts, and 

lawyers will need to travel to each court multiple times. But the real problem comes when 

different courts find different answers to the same questions of claim construction, validity 

and more. When any court finds something unfavorable to the inventor, all infringers in 

other courts will likely petition their court to adopt that decision.  This will generate a 

cascade litigation in every court for virtually every decision. If decisions conflict, the 

resulting chaos will eventually need to be sorted out in the Federal Circuit causing multiple 

appeals.  What happens when one court invalidates the patent? Do all the other courts adopt 

that same theory of invalidation?  TC Heartland will bring litigation chaos to the most 

valuable inventions. 

From a practical perspective, TC Heartland under the current venue laws means 

that many of the most valuable new technologies will very likely be unenforceable in the 

U.S. These are the same technologies that construct our infrastructure and national defense 

and create most of our new jobs.  
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• A patent can take more than 10 years of examination at the U.S. Patent and Trade Office 

before it is granted.lxxxiv In one case, a patent application has been in examination for almost 

40 years. lxxxv A patent term begins on the filing date and ends 20 years later. lxxxvi  In 

addition, a patent is a wasting asset and is highly time sensitive. However, most of the time 

lost in examination is not added to the back-end of the patent. Many patents lose a large 

percentage of their life, and therefore a large percentage of their value, due to USPTO 

delays. Some USPTO art groups allow less than 10 percent of patent applications.lxxxvii   

 

• Title 35 USC is the governing law on patents. It defines the requirements of obtaining a 

patent, among other things. Within 35 USC, Section 101 is effectively the door into the 

patent system by defining what is considered patentable subject matter. The Supreme Court 

has created three exceptions to patentable subject matter: abstract ideas, natural phenomena, 

and laws of nature.   

The U.S. Supreme Court in Alice v. CLS Bank threw the definition of what is 

patentable subject matter under 35 USC 101 into chaos by judicially creating an 

exception to Section 101 called the “abstract idea.”  However, the courts provided no 

definition of what constitutes an abstract idea and has conflated analysis of other provisions 

in patent law into Section 101 analysis. Today, different branches of government come to 

different conclusions on the validity of the same patent and no one knows what is or is not 

patentable. This complete confusion has brought the patent system to a screeching halt for 

technology inventors. No investor can reasonably assume that any patent will be held valid 

if challenged as an abstract idea, and 67.6 percent of those challenged are found 

abstract.lxxxviii   

Many other Supreme Court decisions have slashed damages, eliminated obviousness tests 

and changed other long standing tenets of patent law. Virtually all of these changes have damaged 

the ability of small entities to defend their patent rights against multinational corporations. The net 

effect has been to rip the floor out from inventors for the benefit of large moneyed corporations 

that steal inventions, and to open the exit door for startups to move to China. 
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TO SAVE THE U.S. PATENT SYSTEM 

Strip the Patent Trial and Appeals Board (PTAB) of All Authority over Issued Patents 

Some argue that changing the PATB can be fixed by changing the rules. The STRONGER 

Patent Act attempts to do this. However, just fixing the rules will not correct the rogue nature of 

the PTAB.   

Rules that govern PTAB procedures are the domain of the USPTO Director, who reports 

to the president. This means that the enforceability and therefore the value of a patent will likely 

change every four years. The stability of enforceability is critical to attracting investment in new 

technologies.   

The PTAB must be eliminated altogether. If it is not eliminated, it must not have any 

authority over issued patents. 

Eliminate the “Abstract Idea” Exception to Patentable Subject Matter 

As stated earlier, the judicially created exception of patentable subject matter called the 

abstract idea has thrown the patent system into chaos. It is not possible to define an abstract idea 

in such a way that it can be repeated reliably for all inventions. In fact, the very definition of an 

abstract idea is abstract in itself. The vast majority of decisions finding an invention abstract have 

conflated Section 102 (anticipation), Section 103 (obviousness) and Section 112 (enablement) in 

the analysis of Section 101. The fatal flaw of analysis under the abstract idea is subjective catchall 

that results in conflation of the rest of patent law to fit a predetermined belief that the patent should 

not have been allowed in the first place.  

Section 101 must be rewritten to eliminate the “abstract idea” exception.  See US 

Inventor’s proposed changes to the language of 35 USC 101. 

Restore Injunctions and Injunctive Relief 

The Constitution defines a patent as nothing but an “exclusive Right”, therefore injunctive 

relief was the default judgement upon a finding of infringement for over 200 years. As a practical 

matter, injunctive relief served both as a strong deterrent to patent infringement, and as the basis 

for projecting the future value of a patent at the earliest stages of commercialization. Establishment 

of that future value is critical to attracting investment to commercialize patented technology.   

In 2006 a Supreme Court decision called eBay v. MercExchange effectively eliminated 

injunctive relief by requiring an impossibly difficult test to prove injunctive relief is in the public 

interest. Because of eBay, courts now impose a forced license at an arbitrary value with no relation 

to the market of the invention. Investors cannot project the future value of a patent as a result.  The 

net of eBay is to encourage infringement and to devalue patents in funding startup companies.  

Injunctive relief must be the default judgement upon a finding of infringement.   
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End Accelerated Examination in the USPTO 

Accelerated examination was created to speed examination in exchange for additional fees. 

While marketed as a tool for small entities to get patent protection faster thus helping to attract 

funding to startups, it has the opposite effect. Most small entities cannot afford the higher fees. 

However big corporations can and the primary users of accelerated examination are big 

corporations. The net effect is to sap examination resources from smaller entities in favor of big 

corporations. There are unfortunate side effects to examiners first learning about new technologies 

from just a handful of big corporate applicants. First it injects a technology bias into the minds of 

examiners that acts to devalue other technologies.  Second, the regular applications of smaller 

entities are judged under the sieve of hindsight because accelerated applications are examined first, 

but were invented as long as ten years after the regular applications of smaller entities, which are 

evaluated later. 

Return to “First to Invent” from “First to File” 

The Constitution grants a patent to the inventor. Under this first to invent system, an 

inventor only needed to keep records documenting the invention through its reduction to practice 

to show inventorship. But, first to invent was changed to a first to file system creating the very real 

possibility that some other person could steal the invention and file for patent protection ahead of 

the inventor. Moreover, if an invention is disclosed to anyone prior to filing for patent protection, 

the invention may become its own invalidating prior art making the invention unpatentable. 

Inventors must now file for patent protection as soon as the idea is dreamed up and before 

disclosing it to anyone else to determine the invention’s viability, marketability or cost.  This adds 

thousands of dollars in upfront costs for risky unproven inventions to the people least able to afford 

that cost and risk. The net effect of first to file is to discourage inventors to the point of abandoning 

the patent system.     

 

Overall, today’s patent system no longer encourages investment in new technologies. It 

actually discourages the creation of new technologies by enabling big corporations to crush 

startups and inventors. Congress must act to stop this damage to our economic engine and the 

American Dream. 
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